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[¶1]  Central Maine Power Co. (CMP) appeals from a decision of a hearing

officer of the Workers’ Compensation Board (Knopf, H.O.), granting CMP’s

petition for review, but ordering CMP to pay retroactive benefits to Peter E.

Grant.  The hearing officer concluded that CMP violated 39-A M.R.S.A.

§ 205(9)(B)(2) (2001) when it unilaterally suspended benefits being paid to Grant,

because Grant was earning more from a different post-injury employer than he

had earned at the time of his injury at CMP.  We agree with the hearing officer

that the statute does not allow such a unilateral suspension in the circumstances of

this case, and we affirm the decision.

[¶2]  Grant, a thirteen-year employee, suffered a work-related back,

shoulder and carpal tunnel injury in 1993.  Grant was laid off from CMP in 1994,

and found work shortly thereafter as a bus driver and part-time landscaper.  He



2

later obtained full-time work at the Augusta Mental Health Institute (AMHI).  In a

2000 decree, the hearing officer granted Grant’s petition for award based on his

1993 injury, and awarded ongoing partial incapacity.

[¶3]  In 2001, CMP filed a petition for review of incapacity with the Board.

In order to obviate the need for a factual hearing, the parties stipulated that,

roughly three months after the filing of its petition for review, CMP filed a notice

of discontinuance, notifying the parties that CMP was taking an immediate credit

on the ground that Grant’s earnings in his post-injury employment were higher

than his pre-injury average weekly wage.  The parties also stipulated that Grant

was earning a higher wage than his pre-injury wage.   The parties requested that

the hearing officer determine whether CMP was entitled to take a unilateral credit

for those earnings pursuant to section 39-A M.R.S.A. § 205(9) (2001).

[¶4]  In the decision that is the subject of the present appeal, the hearing

officer granted CMP’s petition for review.  Grant moved for further findings of

fact, however, and, in response, the hearing officer concluded that CMP violated

section 205(9)(B) by failing to petition the Board prior to terminating benefits.

Accordingly, the hearing officer ordered CMP to pay retroactive benefits for the

period prior to the date of the June 2002 decree.

[¶5]  We granted CMP’s petition for appellate review pursuant to 39-A

M.R.S.A. § 322 (2001).
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 [¶6]  There is no dispute that in his post-injury employment Grant’s wages

are higher than the wages he was earning at the time of his injury, and that he is

not now entitled to benefits for partial incapacity.  See 39-A M.R.S.A.

§ 214(1)(C) (2001).1  Section 205(9) provides the procedure for reducing or

terminating benefits, and provides, in pertinent part:

9. Discontinuance or reduction of payments.  The employer,
insurer or group self-insurer may discontinue or reduce benefits
according to this subsection.

A.  If the employee has returned to work with or has received
an increase in pay from an employer that is paying
compensation under this Act, that employer or that employer’s
insurer or group self-insurer may discontinue or reduce
payments to the employee.

B.  In all circumstances other than the return to work or
increase in pay of the employee under paragraph A, if the
employer, insurer or group self-insurer determines that the
employee is not eligible for compensation under this Act, the
employer, insurer or group self-insurer may discontinue or
reduce benefits only in accordance with this paragraph.

(1) If no order or award of compensation or
compensation scheme has been entered, the employer,
insurer or group self-insurer may discontinue or reduce
benefits by sending a certificate by certified mail to the
employee and to the board, together with any
information on which the employer, insurer or group
self-insurer relied to support the discontinuance or
reduction.  The employer may discontinue or reduce

                                                
  1  At oral argument, CMP relied, in part, on 39-A M.R.S.A. § 214(1)(C) (2001), which provides
that an employee whose average weekly wage is greater than the employee’s pre-injury average
weekly wage is not entitled to any wage loss benefits.  There is no dispute that, pursuant to section
214(1)(C), Grant is not now entitled to benefits.  Grant had been receiving benefits to which he was
entitled, however, and the issue in this case is the method used by CMP to terminate those benefits.
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benefits no earlier than 21 days from the date the
certificate was mailed to the employee. . . .

(2) If an order or award of compensation or
compensation scheme has been entered, the employer,
insurer or group self-insurer shall petition the board for
an order to reduce or discontinue benefits and may not
reduce or discontinue benefits until the matter has been
finally resolved through the dispute resolution
procedures of this Act, any appeal proceedings have been
completed and an order of reduction or discontinuance
has been entered by the board.

. . . .

39-A M.R.S.A. § 205(9).  

[¶7]  The plain language of section 205(9)(A) permits the employer to

unilaterally reduce or terminate benefits only when the employee has returned to

work or received an increase in pay “from an employer that is paying

compensation under this Act.”  39-A M.R.S.A. § 205(9)(A) (2001).  CMP

concedes that Grant is not currently working for CMP and, therefore, section

205(9)(A) does not apply.

[¶8]  Subsection B applies “[i]n all circumstances other than the return to

work or increase in pay of the employee under paragraph A,” and is subdivided

depending upon whether payments are made pursuant to an award or

“compensation payment scheme” or otherwise.  39-A M.R.S.A. § 205(9)(B).  In

the absence of an award or compensation scheme, the employer can unilaterally

reduce or terminate benefits only after 21-days written notice.  39-A M.R.S.A.
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§ 205(9)(B)(1) (2001).  Because there is no dispute that there has been an award

of compensation in the present case, section 205(9)(B)(2) applies, and requires the

employer to “petition the board for an order to reduce or discontinue benefits.”

39-A M.R.S.A. § 205(9)(B)(2).  

[¶9]  Notwithstanding this crystal clear statutory language, CMP contends

that it is not attempting to “reduce or discontinue” benefits, but to “suspend”

benefits in light of Grant’s increased earnings, and, therefore, is not required to

follow the procedures of section 205(9) prior to “suspending” benefits.  We

disagree.  There is nothing in the statutory language to suggest that the Legislature

recognizes a distinction between a “reduction” or “discontinuance” of benefits in

ordinary situations, and a “suspension” of benefits when an employee returns to

work for a new employer and his earnings are higher than the employee’s

pre-injury wage.2

[¶10] The statutory language makes it abundantly clear that, in cases when

there has been a prior order, award or compensation scheme, an employer is not

entitled to discontinue benefits being paid to its former employee without first

                                                

   2 CMP relies on Davis v. Scott Paper Co., 507 A.2d 581, 584 (Me. 1986) in support of its
contention that it is not in violation of section 205(9) because it is taking an authorized offset.
Davis is easily distinguishable.  First, Davis involved former title 39, not the current title 39-A,
which provides a new methodology for terminating benefits, see Davis, 507 A.2d at 582.  Secondly,
Davis did not involve a return to work for a different employer, but a return to work for the same
employer who was paying benefits, id., a situation that would be covered by 39-A M.R.S.A. §
205(9)(A) (2001).  Finally, Davis involved the special situation of a “trial work” period pursuant t o
former 39 M.R.S.A. § 100-A (Pamph. 1985), repealed by P.L. 1991, ch. 615, § C-8, that was unique
to the old Act and not carried forward in title 39-A.  Id.
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petitioning the Board, pursuant to section 205(9)(B)(2), when that employee has

obtained post-injury employment with a new employer who is not the employer

paying benefits, even though the employee’s earnings are higher than the

employee’s pre-injury wage.

The entry is:

Decision of the Workers’ Compensation Board
affirmed.
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